
Good Amendments



Improvements
“Simplication”

Supervised Release

Drugs: Mitigating Role

Circuit Conflicts



THREE STEP PROCESS, NOW TWO

Court  calculates  applicable GL  range

Court  considers  policy  statements and  commentary  re: 
departures

Court  considers  3553(a) factors





“SIMPLIFICATION OF THE THREE-STEP PROCESS”

No more departures!!
• Substantial Assistance  (5K1.1) 
and Fast Track  (5K3.1) still 
there—just don’t call them 
departures anymore
• Everything else deleted— 
including all 5H and 5K (other 
than 5K1.1)



• Chapter One largely 
rewritten—new emphasis 
on 3553(a) factors and 
the parsimony principle

• Cite the new ch. 1 in  
sentencing memos!

“SIMPLIFICATION”



Amendment intended to be outcome-neutral,NOT to  
discourage sentences outside of the Guidelines
Guide judges to non-guideline sentences through 3553(a)
Old departures still collected and included inAppendix B



SUPERVISED RELEASE
•Ch. 5, Pt. D: 
Imposition, Length,  
Conditions, 
Modifications, 
EarlyTermination

•Ch. 7: Violations  
of Probation and 
Supervised 
Release



SUPERVISED RELEASE
CH. 5, PT. D

• New intro: individualized  
assessment

• No presumption of SR
• No minimum term length
• Conditions no longer 

“recommended”
• Invitation to modify,

terminate SR early

CH. 7
• New intro: individualized  

approach & probation =/= SR
• Old Part B now just for 

probation
• New Part C for SR, greater  

emphasis on rehabilitation 
and informal/graduated 
responses to violations



Individualized Assessment



5D: NEW INTRO 
COMMENTARY!

• Assess factors to decide if to 
impose SR and if so, what  
length

• Depends on individual needs
• Must ensure only those who 
need resources get them

• SR is supposed to be 
rehabilitative, not punitive!



5D1.1: IMPOSITION OF SR
• No longer tells court to impose SR to follow

prison sentences of >1 year
• If not required by statute, court can order SR

"when warranted by an individualized
assessment of the need for supervision”

• Directs courts to state reasons for not/imposing a
term of SR

• New language in the commentary flagging
interaction of SR with FSA time credits





5D1.2: TERM LENGTH
• Individualized assessment to determine length of SR: 

“sufficient, but not greater than necessary”
• Eliminates the minimum term lengths
• Maximum term lengths still governed by statute
• No longer recommends maxTSR (life) for sex 

offenses (which includes CP possession)!
• Court should state reasons for length in open court



5D1.3: CONDITIONS



From the “Reason for Amendment”



•Individualized assessment (again)
•Reminds courts they can modify, early
terminate, or extend (subject to stat
max) terms of SR

•§5D1.4(b): Early Termination (!)

NEW 5D1.4: MODIFICATION, EARLY 
TERMINATION & EXTENSION OF SR







Probation =/= Supervised Release
NEW §7C: SUPERVISED RELEASE



• Individualized assessment (again)
• Reminds courts they “may continue [SR], modify the

conditions,  extend the term, or revoke" and impose
imprisonment

• Notes rehabilitative purpose of SR and “encourages courts—
where possible—to consider a wide array of options to respond to
non- compliant behavior and violations”

• Reminds courts “punishment for new criminal conduct is not
the primary goal of a revocation sentence.”

NEW §7C COMMENTARY



SCOTUS OPINION ALERT!
ESTERAS V. UNITED STATES

• Q: Can courts consider §3553(a)(2)(A)  
(“seriousness of the offense,” “respect for 
the law,” and “just punishment”) when  
revoking supervised release?

• A: No!



• If revocation required by statute, revoke. But if any other
violation,  encourages court to conduct an individualized 
assessment, taking into consideration the grade of the 
violation, to determine whether to revoke supervised release.

• New language:“Revocation is generally appropriate for a
GradeA violation, often appropriate for a Grade B violation,
and may be  appropriate for a Grade C violation.”

• Commentary: reminds courts of other options under § 3583,
like
extension, modification, revocation, or termination

• Commentary: “consider issuing a summons rather than
an arrest warrant where appropriate”

§7C1.3: RESPONSES TO VIOLATIONS



• Court required to conduct an individualized assessment 
to determine the appropriate length of imprisonment given
§7C1.5 table

• Language change: any term of imprisonment “shall
generally should be ordered to be served consecutively
to any sentence of imprisonment the defendant is serving”

• Updates commentary re: violations of  
intermittent/community/home
confinement

§7C1.4: REVOCATION



• Individualized assessment language added
• But no overhaul of table

§7C1.5: THE TABLE



2D1.1 - MITIGATING ROLE



Kingpins

Low-level



Where do these 
numbers come from?





FROM USSC’S 2011 REPORT TO
CONGRESS ON MANDATORY

MINIMUMS

• Drug quantity “not closely related” to a person’s  
functional role in the offense.

• “There was not a strong correlation between base 
offense level and level of a [person’s] function in 
the offense.”

2011 Report to the Congress: Mandatory Minimum Penalties in the 
Federal Criminal Justice System | United States Sentencing Commission
[Ch. 8 Mandatory Minimum Penalties for Drug Offenses]
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2D1.1 - MITIGATING ROLE
• Amended mitigating role cap BOL to

make it more generous
• Special instruction re: mitigating  

role in drug cases—expressly 
intended to increase the use of 
3B1.2

• Focus on function within the 
trafficking market



Minimal participant,-4

Minor participant,-2

• Primary function is what matters, 
not most serious conduct

• Type of function determines 
levels off

• Minimal and minor participant
categories are illustrative, not
exhaustive (“such as”)

• No exclusions for
firearm/violence or otherwise





DQT 36 or 38
 32 DQT 34 31 If get 4-point 

reduction 30









QUOTES FROM RFA



CIRCUIT CONFLICTS



CIRCUIT CONFLICT:
“PHYSICALRESTRAINT” (ROBBERY)



WHAT DOES IT MEAN TO 
PHYSICALLY RESTRAIN?

• Is the psych coercion of holding 
someone at gunpoint enough to
trigger the +2 “physically
restrained”  enhancement?







CIRCUIT CONFLICT:
“INTERVENING ARREST”

Question:
Whether a traffic stop + 
citation/summons is an 
“intervening arrest” for 
purposes of applying the 
single sentence rule at 
4A1.2(a)(2)?



CIRCUIT CONFLICT:
“INTERVENING ARREST”

9th, 3rd, 6th, 11th CIRCUITS = 
RIGHT

7TH CIRCUIT = WRONG

• US v. Leal-Felix, 665 F.3d 
1037  (9th Cir. 2011) (en 
banc)

• US v. Ley, 876 F.3d (3d Cir.  
2017)

• US v. Rogers, 86 F.4th 
259  (6th Cir. 2023)

• US v.Wright, 862 F.3d 1265 
(11th Cir. 2017)

• US v. Morgan, 354 F.3d 621,  
624 (7th Cir. 2003)





Bad Amendments



Negative Aspects

Mismarketing 
Fentanyl

MCDs



2D1.1 – FAKE PILLS



USSC REPORT: “OVERDOSES IN 
FEDERAL DRUG TRAFFICKING C

ASES” (MAR. 2025)

• In most cases, both the victim  
and the person selling the 
drugs are unaware of the
exact substance involved.

• Less than 5% of the people 
sentenced in an overdose 
case knowingly 
misrepresented the drugs
they sold.





MCDS AKA “GLOCK SWITCHES”



2K2.1:  
MCD



BUT...“one book rule”

Remember EX POST FACTO

*USSG 1B1.11



Questions?



HOTLINE
for CJAAttorneys  

800-788-9908

Leslie_Scott@fd.org 
Christina_Woehr@fd.og
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