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Amendments take effect on November 1, 2025!

But you can use them now to ask for a downward variance! If 
court not willing, try to adjourn until after Nov. 1.



Remember EX 
POST FACTO
But also….remember the ONE BOOK RULE



Fentanyl-Related 
Substances



Fentanyl Analogue

Similar chemical 
structure to fentanyl

Fentanyl Related Substance

Structurally related to fentanyl 
by 1 or more listed modifications
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Analogue
& 

FRS



Some substantially less potent FRS:

Acetyl 
Fentanyl

Butyryl 
Fentanyl

Valeryl 
Fentanyl

Meta-flouro-
fentanyl

4’-
flourofentanyl





New Multi-Count 
Rules 



Overview
• “Grouping”  Gone   Units  Gone

• The guidelines that have always aggregated 
counts (e.g. drugs, guns, fraud) still do

• Others are still calculated count-by-count

• The highest offense level still controls

• Now a short list of guidelines that can ever trigger additional 
levels (f/k/a units), and only in limited circumstances



Why?
• Grouping rules confusing and lead to error

• Too many USSC Helpline calls
 
• Despite training and other resources, judges 

still misapplying the rules 

• Intent = outcome neutral (so if it’s not, use 
this to make a variance argument)





STEP ONE: 
If multiple counts 
under any of these 
GLs, calculate them 

in the aggregate 
under a single 

guideline
Firearm offenses

Illegal reentry

Fraud
Drug trafficking

CP non-production 
offenses

These are currently 
the aggregate harm 

GLs that “group” 
under §3D1.2(d)

New §3D1.1(a)



For all other counts, 
calculate each count 
individually under the 

applicable GL

New §3D1.1(c)



STEP THREE: 
If counts under any 

of these GL, 
determine whether 

additional levels 
must be added 

Murder, assault, rape, 
obstruction, etc.

Robbery

VICAR

CP production
These are currently 
the GLs excluded 
from §3D1.2(d)

New §3D1.1(b)(1)



Find which count has the 
highest offense level; this 

level (whether or not 
extra levels) now applies 

to all counts



STEP THREE: 
If counts under any 
of these, determine 
whether additional 

levels must be 
added 

These are currently 
the GLs excluded 

from 3D1.2(d)



First, there must be multiple counts that come under the same 
guideline listed here
 &
Second, those counts must be distinct—involve different victims 
or the same victim on different occasions

Additional 
levels will apply 
only if two 
conditions are 
both present:

New §3D1.1(b)(1)



First, there must be multiple counts that come under the same 
guideline listed here
 &
Second, those counts must be distinct—involve different victims 
or the same victim on different occasions

Additional 
levels will apply 
only if two 
conditions are 
both present:

New §3D1.1(b)(2)





Highest 
Offense 

Level is Used
3D1.1(d)

Multiple Counts of 
Same Guideline  
Under Aggregate 

Guideline List
3D1.1(a)

Multiple Counts of Same 
Guideline + Diff Victim or 

Diff Occasions
3D1.1(b)(1) 

Add Levels at
3D1.1(b)(2)

Any Remaining 
Counts

3D1.1(c)
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SRC Multi-Count 
Flowchart



Example #1 



Example #1



Step One: calculate in aggregate?

New §3D1.1(a)



Step Two: calculate each count



Step Two: calculate each count



Step Two: calculate each count



Step Two: calculate each count



Step Three: additional levels?

New §3D1.1(b)(1)



Step Three: additional levels?

New §3D1.1(b)(2)



Step Four: highest level controls



Example #2





Step One: Galculate in aggregate??

+5 additional 
pseudo-count 
Hobbs Act 
robberies!

New §3D1.1(a)



Step Two: calculate each count



Step Two cont’d: pseudo-counts!



Step Three: additional levels?



Step Three: additional levels?

New §3D1.1(b)(2)



Step Four: highest level controls



Example #3





2n2.1

Step One: Calculate in the aggregate??

New §3D1.1(a)



Step Two: calculate each count



Step Three: additional levels?

New §3D1.1(b)(1)



Step Four: highest level controls



Example #4





Step One: calculate in aggregate?

New §3D1.1(a)



Step Two: calculate other counts



Step Three: additional levels?

New §3D1.1(b)(1)



Step Three: additional levels?

New §3D1.1(b)(2)



Step Four: highest level controls



Example #5





Step One: calculate in aggregate?

New §3D1.1(a)



Step Two: calculate each count



Step Three: additional levels?

New §3D1.1(b)(1)



Step Four: highest level controls



How §3D1.1 structures multi-counts

1. (a): Calculate offense levels for counts coming under 
guidelines that aggregate multiple counts.

2. (b): Calculate offense levels separately for counts coming 
under guidelines that might trigger extra levels.
Determine whether any of those counts actually trigger extra levels, 

and apply them

3. (c): Calculate offense levels separately for all other counts

4. (d): Find which of these is the highest offense level, which 
becomes the offense level applicable to all counts.



Inflationary 
Adjustments
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New Intro to 
Chapter 5









Simplification: 
Deleted SOCs



Deleted SOCs



2025 
Amendment 
to 
Mitigating 
Role



The Drug Trafficking Hierarchy

Kingpins

Low-Level



The Problem

Quantity ≠ 
Culpability



Two Decades of Attempted Fixes

•Amend. 
635

2001 

•Amend. 
640

2002
•Amend. 

668

2004

•Amend. 
755

2011



§ 3B1.2 Mitigating Role

•-4 for “minimal” 
participants

•-2 for “minor” 
participants

•-3 for those falling in 
between



Nov. 1, 2025, Mitigating Role 
Amendment

New ‘special instruction’ at 
§2D1.1(e)(2)



Overview of changes
More generous BOL cap
New “special instruction” 
for drug cases 
Paradigm shift: Focus on 
function within the global 
market—Not just the 
individual case!
A new path to minor role



§2D1.1(e)(2)



Four-point 
reduction



Two-point 
reduction



Focus on function



Everything is illustrative—not a closed set of options

“such as”



No categorical exclusions

x Violence
x Firearm possession
x “Importance” to the 

conspiracy
x Frequency of trips/sales
xDrug quantity or weight*



“regardless of whether the 
offense involved other 
participants”



Two Independent Pathways
Pathway B: NEWPathway A: OLD

• Traditional §3B1.2: 
Comparative

• New §2D1.1(e)(2):
 Functional Analysis

vs.



Couriers



The Government’s 
favorite arguments:

• “Courier” excludes
large-quantity; 
international; and 
repeat transporters

• This courier is
different

• They had cash, too!



Some Responses

Plain meaning + 
USSC 2024 Meth 

Report

§2D1.1(e)(2)(B)(ii) 
references 

quantity; (B)(i) 
does not

Commission 
removed quantity 

limits in 2001

DOJ urged quantity 
distinction—
Commission 

rejected it

Amendment 
targeted high-BOL 

/ low-function 
individuals

Number of 
trips/quantity does 

not change core 
function



Key Win

Court rejected the government’s attempt to 
limit “courier” based on quantity.

U.S. v. Maciel, 
789 F. Supp. 3d 934 (S.D. Cal. 2025)



Street Dealers



“User-level quantities”  size of 
each individual transaction, not 
total relevant conduct 

Profit-driven work v. work done 
to survive, feed an addiction, or 
make ends meet. 

Build the factual record more 
aggressively than in courier 
cases
 



Key Win

“Low-level brokering activity driven by addiction rather than 
profit lies at the heart of the cases which the Sentencing 

Commission intends § 3B1.2 to reach.” 

U.S. v. Amaya,                                                                       
2026 WL 892862 (D.N.M. Mar. 31, 2026) 







SRC@fd.org
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